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SUBJECT: Charging Alternatives For Electronically Filed Returns Where
Form 8453 Is Not Available To Prove Signature

FROM: Nancy J. Jardini
hDivision Counsel/Associat

This responds to your request for guidance regarding how electronically filed tax return
cases prior to the 2001 filing season should be charged where a Form 8453, “U.S.
Individual Income Tax Declaration for Electronic Filing,” was required to be filed in order
to complete the return but is unavailable to the Service.

Background

Prior to the 2001 filing season, a taxpayer who filed a tax return electronically (“ELF
return”) was required to file a Form 8453, signed under penalty of perjury, separately
from the electronically filed return.' The taxpayer’s signature on the Form 8453
completes the ELF return and has the same legal significance as his/her signature on
the Form 1040, “U.S. Individual Income Tax Return.” See IRM 3.42.5.21 and Figures
3.42.5-27 and 28 (enclosed). There is no substitute or waiver provided for unavailable

' The Form 8453 must be mailed to the IRS within three days of the electronic filing;

however, the Service Centers do not always venfy the receipt of the Form 8453 before
-issuing-a-refund—
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Forms 8453.2 See IRM 3.42.5.21.9.1.3. Starting with the 2001 filing season, electronic
returns do not require Forms 8453; rather, a Personal Identification Number (“PIN”) is
selected by the taxpayer who is filing electronically. See IRM 3.42.5.21.1.1. The self-
selected PIN satisfies the signature requirement for ELF returns. Id.

ANALYSIS

A taxpayer who files a false ELF return faces the same penalties as a taxpayer who
files a return manually. Therefore, a taxpayer who files a false ELF return is subject to,
among other charges, prosecution under |.R.C. § 7206(1), which prohibits any person
from (1) making and subscribing to any return, statement, or other document, which
was false as to a material matter, (2) which contained or was verified by a written
declaration made under the penalties of perjury, (3) to which he did not believe to be
true and correct as to every material matter, and (4) did so willfully and with the specific
intent to violate the law. See IRC § 7206(1). The signature requirement is easily
satisfied for ELF returns filed after 2000 and where the taxpayer has used a self-
selected PIN number. However, the signature requirement becomes more difficult to
prove when the ELF return was filed prior to the 2001 filing season and the Form 8453
cannot be located. If the taxpayer never filed the Form 8453, or if the form cannot be
located, an IRC § 7206(1) prosecution would fail. In these situations, other prosecution
vehicles should be considered (i.e., IRC §§ 7201, 7203, 18 U.S.C. §§ 286, 287, and/or

1001).

While no court has specifically analyzed the government’s decision to charge filing false
returns pursuant to 18 U.S.C. § 287 instead of |.R.C. §"7206(1). case law supports the
use of 18 U.S.C. § 287 for prosecuting false electronically filed tax returns. See United
States v. Noah, 130 F.3d 490 (1st Cir. 1997)(evidence sufficient to find defendant, not
third party, filed false refund claims electronically).? Furthermore, both 18 U.S.C. § 287

2|.R.C. § 6061 provides that the Secretary of the Treasury “shall develop procedures
for the acceptance of signatures in digital or other electronic form. Until such time as
such procedures are in place, the Secretary may (A) waive the requirement of a
signature for; or (B) provide for alternative methods of signing or subscribing a
particular type or class of return...” See I.R.C. § 6061(b). The statute further provides
any return filed and signed pursuant to any alternative method adopted under
subsection (b) shall be treated as signed or subscribed. See I.R.C. § 6061(c).

3 See also United States v. Tilford, 224 F.3d 865 (6th Cir. 2000)(defendant, who
assisted a co-conspirator in filing false tax returns electronically, pleaded guilty to aiding

and abetting in the filing of a false claim in violation of 18 U.S.C. § 287); United States
‘ - (continued )"
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and 18 U.S.C. § 1001 cases must be reviewed and approved by the Tax Division.
However, the Tax Division has noted that although Title 26 offenses are the preferred
vehicle for criminal tax prosecutions, charges for offenses arising under the internal
revenue laws have never been limited to that title. See Department of Justice, Tax
Division, Directive No. 99, n.3 (March 30, 1993). It should not be overfooked that filing
a false document may constitute an affirmative act of evasion, thus supporting a charge

|
i under IRC § 7201.
| Conclusion

Prosecutions involving false ELF returns prior to 2000 require a Form 8453 as proof the
taxpayer signed the return under penalties of perjury and to prove the tax return is

complete. Therefore, proving such cases pursuant to |.R.C. § 7206(1) may be difficult,
since that statute requires proof of the taxpayer’s signature.

DP

Should you have any questions or wish to discuss the matter further, please feel free to
contact me on (202) 622-4460 or Jennifer Tosh of my staff on (202) 622-4470.

Attachment

cc: Area Counsel (Criminal Tax)

¥(...continued)

for filing false income tax returns electronically); United States v. Guy, 1999 U.S. App.

LEXIS 32244 (6th Cir. Dec. 7, 1999)(unpublished)(defendant convicted for

electronically filing false tax returns under 18 U.S.C. § 287); United States v. Alvarez,
—1998-U-S-App-LEXIS-26116-(10th-Cir. Oct.-15,-1998)(unpublished).
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